%>
Y Dr.Brahim LATRECH

Ship release under Tunisian law

Dr.Brahim LATRECH

Avocat Tunisie

Ship Release under Tunisian Maritime Law

Legal Strategies for the Efficient Release of Arrested or Detained Vessels in
Tunisia

By Dr. Brahim LATRECH

Attorney at Law before the Court of Cassation - Tunisia

Maritime Law Specialist

The arrest or detention of a vessel is one of the most powerful remedies available
in maritime litigation. It enables a claimant to secure a maritime debt, preserve
assets within the jurisdiction, and place significant pressure on the shipowner or
operator to resolve an outstanding dispute.

However, from the perspective of a shipowner, charterer, operator, cargo
interest, insurer, or P&I Club, the release of the vessel is often considerably more
urgent and commercially important than the arrest itself.

A vessel is not merely an asset. It is an operating commercial unit whose
profitability depends on continuous movement. Every day of immobilization may
generate substantial losses, including loss of hire, port expenses, crew costs,
contractual penalties, disruption of charterparty obligations, cargo claims,
missed laycans, and damage to commercial relationships.

For this reason, proceedings seeking the release of a vessel must be handled
rapidly, strategically, and with a clear understanding of both Tunisian procedural
law and the commercial realities of international shipping.

Drawing on extensive experience in maritime litigation and vessel arrest
proceedings before Tunisian courts, Dr. Brahim Latrech has developed a
practical and results-oriented approach to applications for the release of vessels
arrested or detained in Tunisian ports.

Understanding Vessel Arrest and Detention in Tunisia

The expressions “arrest” and “detention” are sometimes used interchangeably,
but they may refer to different legal situations.

A vessel may be arrested by judicial order as a precautionary measure intended
to secure a maritime claim. Such claims may arise from unpaid bunkers,
charterparty disputes, cargo damage, collision, salvage, crew wages, port
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expenses, ship agency fees, ship repair contracts, ownership disputes,
mortgages, or other maritime obligations.

A vessel may also be detained for administrative, regulatory, technical, customs,
safety, criminal, or port-related reasons. Detention may therefore result from an
order issued by a court, a port authority, a maritime administration, customs
officials, or another competent authority.

The legal strategy required to secure release depends on the precise nature of
the measure.

Before taking any procedural action, it is essential to identify:

the authority that ordered the arrest or detention;

the legal grounds relied upon by the claimant;

the identity of the debtor against whom the claim is asserted;

the ownership and management structure of the vessel;

the relationship between the vessel and the alleged maritime debt;

the territorial jurisdiction of the court;

the procedural validity of the arrest order;

the amount and nature of the security requested;

and the existence of any international convention or bilateral treaty that may
affect the rights of the parties.

An application for release should not be based solely on the urgency created by
the vessel’s immobilization. It must challenge the legal basis of the arrest,
propose an appropriate alternative, or demonstrate that the conditions for
maintaining the arrest are no longer satisfied.

The Commercial Importance of Immediate Action

Time is a decisive factor in ship release proceedings.

Once a vessel has been arrested, the shipowner, operator, charterer, insurer, or
P&I correspondent should immediately appoint Tunisian maritime counsel.
Delayed action may increase port costs, prolong the interruption of the vessel’s
employment, and weaken the commercial position of the parties involved.

The first stage generally involves obtaining and reviewing all relevant
documents, including:

the arrest order;

the claimant’s application and supporting evidence;

the bailiff’s report;

the certificate of registry;

ownership documents;

charterparties;

bills of lading;
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invoices;

correspondence between the parties;

statements of account;

P&I Club letters;

contractual jurisdiction or arbitration clauses;

and evidence showing whether the underlying debt is disputed, paid, prescribed,
secured, or attributable to another party.

The factual and contractual background must be reconstructed quickly. In many
cases, the registered owner of the vessel is not the party that contracted the
alleged debt. The obligation may have been undertaken by a time charterer,
bareboat charterer, commercial operator, sub-charterer, cargo receiver, or
former owner.

Establishing the correct identity of the debtor can therefore be central to a
successful release application.

Challenging the Legal Basis of the Arrest

The release of a vessel may be requested where the arrest was improperly
ordered, procedurally defective, disproportionate, or unsupported by a valid
maritime claim.

Depending on the circumstances, the defence may argue that:

the claimant has not established the existence of a sufficiently serious claim;
the alleged debt is not attributable to the registered owner;

the vessel is not legally connected to the debtor;

the claim has already been paid or otherwise extinguished;

the claim is time-barred;

the arrest was obtained before a court lacking territorial or subject-matter
jurisdiction;

the claimant failed to comply with applicable procedural formalities;

the amount claimed is manifestly excessive;

the arrest constitutes an abuse of process;

or the claimant has already received adequate security.

A vessel arrest should remain a protective measure rather than becoming a
means of imposing excessive or unjustified commercial pressure.

Where the arrest is legally unfounded, an application may be submitted for its
cancellation and for the immediate release of the vessel. In appropriate
circumstances, the shipowner may also reserve the right to seek compensation
for losses resulting from a wrongful or abusive arrest.

However, allegations of wrongful arrest must be assessed carefully. The mere
fact that a claimant ultimately loses the substantive case does not automatically
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mean that the original arrest was wrongful. The court will generally consider
whether the claimant acted reasonably and whether the arrest was supported by
an apparently legitimate claim at the time it was requested.

Release Against Security

In many maritime jurisdictions, a vessel may be released once adequate security
has been provided for the claimant’s alleged debt.

Security may take several forms, depending on the circumstances of the case, the
claimant’s position, and the requirements of the competent Tunisian court. It may
include a bank guarantee, a judicial deposit, a guarantee issued through an
acceptable financial institution, or another form of security agreed between the
parties.

The amount of security should not automatically correspond to the full amount
claimed by the arresting party. The defendant may challenge claims that are
exaggerated, insufficiently documented, or based on speculative damages.

The court may be invited to limit the security to a reasonable amount covering
the prima facie value of the claim, together with an appropriate allowance for
interest and costs.

Negotiation is also an important part of the release process. In many cases,
direct discussions between the lawyers, insurers, P&I Clubs, and commercial
parties can lead to an agreed security arrangement and the consensual lifting of
the arrest.

An agreed release may be faster and less costly than prolonged proceedings,
particularly where the parties accept that the substantive dispute will
subsequently be determined through arbitration or litigation in another
jurisdiction.

Release Without a Bank Guarantee

Although a bank guarantee is frequently requested in vessel arrest matters, it
should not be assumed that such a guarantee is legally required in every case.
In appropriate circumstances, a vessel may be released without reliance on a
costly bank guarantee.

The possibility of obtaining release without a bank guarantee depends on the
legal grounds of the arrest, the nationality and legal status of the parties, the
applicable international instruments, the availability of alternative security, and
the procedural powers of the court.

A particularly important element is the network of bilateral judicial cooperation
treaties concluded between Tunisia and numerous foreign States.

Some of these treaties contain provisions intended to guarantee equal access to
justice for nationals and legal entities of the contracting States. They may also
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exempt qualifying foreign parties from certain procedural guarantees or deposits
that would otherwise be imposed solely because they are foreign or have no
permanent establishment in Tunisia.

Where applicable, these treaty provisions may be invoked to oppose an
unnecessary financial guarantee, challenge discriminatory procedural treatment,
or support an alternative legal mechanism for the release of the vessel.

The application of a bilateral treaty is not automatic. It requires a detailed
analysis of:

the treaty’s territorial and personal scope;

the nationality or place of incorporation of the relevant company;

the treaty’s continuing validity;

the precise wording of the equal-treatment provisions;

the nature of the guarantee requested;

and the relationship between the treaty and Tunisian procedural law.

Corporate structures in the shipping industry can make this analysis particularly
complex. A vessel may be registered in one State, owned by a company
incorporated in another State, managed from a third jurisdiction, chartered to a
fourth company, and insured through an international P&I Club.

It is therefore essential to determine which entity is formally appearing before
the Tunisian court and whether that entity is entitled to rely on the relevant
treaty.

When correctly identified and properly presented, bilateral treaty provisions may
offer a strong legal basis for seeking release while minimizing unnecessary
financial and operational burdens.

Nevertheless, release without a bank guarantee cannot be promised in every
case. The final decision remains within the jurisdiction of the competent court
and will depend on the facts, documents, legal arguments, and level of security
considered necessary to protect the claimant’s legitimate interests.

International Conventions and Foreign Proceedings

Maritime disputes are frequently international in nature.

The underlying contract may contain a foreign jurisdiction clause or an
arbitration agreement. Proceedings on the merits may already be pending before
a foreign court or arbitral tribunal. The vessel may have been arrested in Tunisia
solely to secure enforcement of a future judgment or arbitral award.

The existence of a foreign jurisdiction or arbitration clause does not necessarily
prevent a Tunisian court from ordering a precautionary arrest. Provisional
measures may, in certain circumstances, be requested in Tunisia even where the
merits of the dispute are to be decided abroad.
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However, the jurisdiction clause or arbitration agreement remains relevant to the
release strategy. The defendant may propose security limited to the duration of
the foreign proceedings, request coordination between the Tunisian measure and
the proceedings on the merits, or argue that the arresting party must commence
substantive proceedings within the legally applicable period.

The court should be provided with a clear explanation of the foreign procedure,
the expected timetable, the enforceability of the eventual decision, and the
manner in which the claimant’s interests can be protected without unnecessarily
immobilizing the vessel.

Role of P&I Clubs, Insurers, and Maritime Correspondents

P&I Clubs and marine insurers play a major role in vessel release proceedings.
They may appoint local counsel, coordinate documentation, assess the value of
the claim, communicate with the arresting party, and explore acceptable forms of
security.

Speed and accuracy in communication are essential. Tunisian counsel should
receive complete information regarding the vessel’s ownership, chartering
structure, insurance arrangements, port schedule, cargo operations, and the
daily financial consequences of detention.

Where a letter of undertaking from a P&I Club is proposed, its acceptance will
depend on the claimant’s agreement and the circumstances of the case. Such a
letter should clearly identify the secured claim, the maximum amount, the
applicable law, the competent forum, and the conditions under which payment
may be made.

The wording of any security instrument must be examined carefully. Providing
security should not be interpreted as an admission of liability, waiver of
jurisdictional objections, or acceptance of the amount claimed.

A Tailored and Results-Oriented Strategy

No two vessel arrest cases are identical.

An effective release strategy must be tailored to the specific legal, commercial,
and procedural circumstances of the case. It may involve one or more of the
following actions:

filing an urgent application for cancellation of the arrest;

challenging the jurisdiction of the arresting court;

contesting the existence or amount of the maritime claim;

proving that the registered owner is not the debtor;

invoking a bilateral judicial cooperation treaty;

proposing alternative security;

negotiating directly with the claimant;
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coordinating with the vessel’s P&I Club;

requesting a reduction of the security amount;

relying on pending arbitration or foreign proceedings;

or demonstrating the serious and disproportionate consequences of continued
detention.

A successful application requires more than knowledge of statutory provisions. It
requires familiarity with Tunisian judicial practice, maritime commerce, vessel
ownership structures, international conventions, bilateral treaties, port
procedures, and the practical expectations of judges, bailiffs, port authorities,
ship agents, and insurers.

This multidisciplinary approach makes it possible to develop solutions that are
legally sound, commercially realistic, and capable of being implemented without
unnecessary delay.

Conclusion

The arrest of a vessel in Tunisia can have immediate and serious commercial
consequences. The legal response must therefore be rapid, carefully
documented, and adapted to the precise circumstances of the dispute.

A bank guarantee may be appropriate in certain cases, but it should not be
treated as the only available route to release. Depending on the facts, the vessel
may be released by challenging the validity of the arrest, limiting the amount of
security, providing an alternative form of security, reaching an agreement with
the claimant, or invoking rights arising from an applicable bilateral judicial
cooperation treaty.

Dr. Brahim Latrech advises and represents shipowners, operators, charterers,
cargo interests, insurers, and P&I Clubs in vessel arrest and release proceedings
before Tunisian courts.

His approach combines knowledge of Tunisian maritime law with practical
experience in international shipping disputes and a detailed understanding of the
commercial urgency involved in the immobilization of a vessel.
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